STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

TOM GALLAGHER, AS COW SSI ONER
OF EDUCATI ON,

Petitioner,

MARGARET ANN M TCHELL

)
)
)
;
VS. ) Case No. 00-2765PL
)
)
)
Respondent . )

)

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Novenber 30, 2000, in Mam, Florida, before Florence Snyder
Ri vas, a dul y-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Lisa N Pearson, Esquire
Uni ted Teachers of Dade
2929 Sout hwest Third Avenue
Coral Way
Mam, Florida 33129

For Respondent: Charles T. Whitel ock, Esquire
Wi t el ock & Associ ates, P. A
300 Sout heast 13th Street
Fort Lauderdale, Florida 33316

STATEMENT OF THE | SSUES

At issue in this proceeding is whether Respondent commtted

the offenses set forth in the Adm nistrative Conpl ai nt dated



April 4, 2000, and, if so, what disciplinary action should be
t aken agai nst her.

PRELI M NARY STATEMENT

On April 4, 2000, Petitioner, Tom Gal |l agher, as
Comm ssi oner of Education (the Comm ssioner) filed an
Adm ni strative Conpl aint agai nst Margaret Ann Mt chel
(Mtchell) seeking to revoke her Florida teaching certificate.

Mtchell filed a tinmely request for a hearing to chall enge
t he proposed discipline, and the matter was referred to the
Di vision of Adm nistrative Hearings (DOAH) for the assignnent of
an admni strative |law judge to conduct a formal hearing.

The Adm nistrative Conplaint charged that on or about
Oct ober 4, 1997, Respondent, while serving as an exam nati on
proctor, unlawfully copied the nmathematics portion of the 1997-
1998 Hi gh School Conpetency Test (HSCT), and distributed it to
several other teachers before the test was adm ni stered.

The al |l egations against Mtchell in connection with the
HSCT spawned three separate | egal proceedings, of which this is
the | ast.

I n June 1999, Mtchell was convicted by a M am -Dade County
jury on charges of violating Section 228.301, Florida Statutes,
relating to test security.

Additionally, the Mam Dade County School Board sought to

termnate Mtchell's enploynent as a teacher. The term nation



was sustained in Mam Dade County School Board v. Margaret B

(sic) Mtchell, DOAH Case No. 99-0753. The Reconmended Order

was i ssued Decenber 28, 1999. In due course a Final Order
affirmng sanme in toto was issued by the School Board and fil ed
with DOAH on February 15, 2000.

In this action, the Comm ssioner seeks to revoke Mtchell's
Florida teaching certificate.

The Conm ssioner alleged that the events giving rise to
Mtchell's crimnal conviction and enpl oynent term nation
constitute five separate statutory violations and one rul e
viol ation, as foll ows:

Count 1: The allegations of m sconduct
set forth herein are in violation of Section
231.28(1)(c), Florida Statutes, in that
Respondent has been guilty of gross
imorality or an act involving noral
t ur pi tude

Count 2: The allegations of m sconduct
set forth herein are in violation of Section
231.28(1)(e), Florida Statutes, in that
Respondent has been convicted of a
m sdeneanor, felony, or other crim nal
charge, other than a mnor traffic
viol ation.

Count 3: The allegations of m sconduct
set forth herein are in violation of Section
231.28(1)(f), Florida Statutes, in that
Respondent, upon investigation, has been
found guilty of personal conduct which
seriously reduces her effectiveness as an
enpl oyee of the school board.

Count 4: The allegations of m sconduct
set forth herein are in violation of Section
231.28(1) (i), Florida Statutes, in that
Respondent has viol ated the Principles of
Pr of essi onal Conduct for the Education



Profession in Florida prescribed by State
Board of Educati on.

Count 5: Section 231.28(2), Florida
Statutes, provides that the plea of guilty
in any court or a decision of guilty by any
court is prima facie proof of grounds for
the revocation of the certificate.

Count 6: The allegations of m sconduct
set forth herein are in violation of Rule
6B-1. 006(5) (a), Florida Adm nistrative Code,
in that Respondent has failed to maintain
honesty in all professional dealings.

At final hearing, Petitioner offered Exhibits 1, 2, and 4,
whi ch were accepted into evidence. Respondent testified in her
own behal f, and presented the testinony of Mana Oken, the test
adm nistrator for the HSCT at issue in these proceedings.

The one-vol une Transcript of the hearing was filed
January 8, 2001, and the parties requested and were granted
| eave to file proposed recommended orders by January 22, 2001.
The proposed reconmended orders were tinely filed and have been
carefully considered in the preparation of this recomended
order.

FI NDI NGS OF FACT

1. At all times material hereto, the Conmm ssioner is
responsi bl e for providing public, primary, secondary, and adult
education teaching certificates in the State of Florida.

2. At all tinmes material hereto, Mtchell was enployed by
the M am - Dade County School Board and was a teaching instructor

assigned to Barbara CGol eman Seni or Hi gh School (BGSHS).



3. At all tines material to this case, an exam nation
known as the Hi gh School Conpetency Test (HSCT) was required for
students to qualify for a regular high school diploma pursuant
to Section 229.57(3)(c), Florida Statutes.

4. The HSCT is a secured test within the neani ng of
Section 228.301, Florida Statutes. That section provides, in
pertinent part, that it is unlawful for anyone to know ngly and
willfully violate test security rules adopted by the State's
Board of Education for mandatory tests adm nistered by school
districts pursuant to Section 229.57, Florida Statutes. It is
al so unl awful to copy, reproduce, or use any portion of any
secured test booklet in any manner inconsistent with test
security rules. 1d.

5. Aviolation of Section 228.301, Florida Statutes, is a
m sdeneanor of the first degree, punishable by a fine of not
nore than $1,000 or inprisonnment for not nore than 90 days, or
bot h.

6. The Departnent of Education has adopted Rul e 6A-10. 042,
Fl ori da Adm nistrative Code, which requires, inter alia, that
tests inplenented in accordance with the requirenents of Section
229.57, Florida Statutes, be maintained and adm nistered in a
secure manner such that the integrity of the test shall be
preserved and that tests or individual test questions shall not

be reveal ed, copied, or otherw se reproduced by persons who are



involved in the administration, proctoring, or scoring of any
test.

7. On Saturday, Cctober 4, 1997, Mtchell was one of the
teachers proctoring the HSCT at BGSHS. On that date, while the
comuni cations portion of the HSCT was bei ng adm ni stered,
Mtchell unlawfully gained access to the mathenmatics portion of
t he exam nation, which was to have been adm nistered at a |ater
dat e.

8. Shortly thereafter, and before the mathematics portion
of the HSCT was to be admi nistered, Mtchell sent an e-nmail
nmessage to four out of approximately ten fell ow BGSHS mat h
teachers, advising themthat they would find a "blue gift" in
their respective school mail boxes. Each of these instructors,

unli ke those who did not receive a "blue gift,” were friendly
with Mtchell, and ate lunch with her on a regul ar basis.

9. Thereafter, Mtchell in fact provided a blue disk to
each of the four teachers to whomthe e-mail was directed. On
each di sk were many of the actual HSCT nat hemati cs questions
unl awful I'y obtai ned by Mtchell

10. The first of the teachers to review the contents of
the "blue gift" inmediately suspected that Mtchell had engaged
inacrimnal violation of test security law, and reported her

suspicions to BGSHS principal. Follow ng investigations by

appropriate authorities and the panoply of due process



protections appropriate to each forum Mtchell was convicted on
t he m sdeneanor charge of having knowingly and wllfully
breached the security of the HSCT, and her enploynent as a

M am - Dade County school teacher was term nated.

11. The crimnal case, State of Florida v. Margaret

Mtchell, Case Nunber 04586-W was tried to a jury before
Honor abl e Caryn Canner Schwartz in the County Court in and for
M am - Dade County, Florida, in June 1999.

12. On June 28, 1999, following a week-long trial, the
jury returned a verdict of guilty against Mtchell for her
violation of Section 228.301, Florida Statutes.

13. Mtchell does not dispute that the foregoing crimna
and adm ni strative proceedi ngs were conducted, and that the
charges agai nst her in each case were sustai ned.

14. Mtchell did not seek appellate relief with respect to
ei t her proceeding.

15. Mtchell mintains here, as in both of the previous
proceedi ngs, that she did not intend to violate test security
procedures. She clains that she innocently copied and
di stri buted what she thought was an authorized practice test.

16. Mtchell did not offer her innocent m stake defense to
anyone until two nonths after her crinme was reveal ed.

Mtchell's clains of innocence are inconsistent with her conduct

and deneanor when she was first confronted with the allegations



agai nst her, as well as the known facts and circunstances
surroundi ng the HSCT security breach.

17. In addition, Mtchell's testinony at final hearing in
this proceeding with respect to her innocent m stake defense is
unworthy of belief. Mtchell's deneanor while testifying was
deceptive, and her testinony was inconsistent with the known
facts and circunstances surrounding the HSCT security breach.

18. At Mtchell's crimnal sentencing, Judge Schwart z
noted that the jury's guilty verdict was supported by evidence
whi ch was "overwhel ni ng" and assessed a fine of $1,000, court
costs, and ordered Mtchell to serve 90 days house arrest and
si x nmont hs probati on.

19. On February 10, 1999, the M am -Dade County School
Board initiated di sm ssal proceedi ngs agai nst Mtchell and, on
Decenber 28, 1999, Adm nistrative Law Judge WIlliamJ. Kendrick
sustained the dismssal. In his Recommended Order, Judge
Kendrick concluded, in pertinent part:

Here, it should not be subject to debate

t hat Respondent’s act of know ngly and
willfully reproducing the mathematics
portion of the 1997 HSCT and providi ng
copies of that test to her fellow teachers
constituted an act of inmmorality and

m sconduct in office; that such conduct was
sufficiently notorious to bring Respondent
into public disgrace or disrespect and

i mpair her service in the comunity; and

t hat such conduct was so serious as to

impair her effectiveness in the school
system It should also not be subject to



debate that, upon conviction of the crine
for breach of test security, Respondent, as
an educator, was al so shown to have been
convicted of a crime involving noral

turpi tude

(P.4 at 10-11.)

CONCLUSI ONS OF LAW

20. The Division of Administrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Sections 120.569 and 120.57, Florida
St at ut es.

21. The Conm ssioner and the State of Florida Education
Practices Conmm ssion has jurisdiction over the parties and the
subject matter of this proceedi ng pursuant to Section 231.262
and 231.28, Florida Statutes, and Rule 6B-1.006, Florida
Adm ni strative Code, Principles of Professional Conduct for the
Educati on Professional in Florida.

22. The State of Florida Education Practices Conm ssion
has authority to seek sanctions agai nst Respondent as set forth
in Sections 231.262 and 231.28, Florida Statutes.

23. Petitioner in this matter seeks disciplinary sanctions
agai nst Respondent’s teaching certificate pursuant to Section
231.262(6) and 231.28, Florida Statutes, and Rule 6B-1.006,
Florida Adm nistrative Code, Principles of Professional Conduct

for the Education Professional in Florida, for the statutory and



rule violations as set forth in Petitioner’s Admi nistrative
Conpl ai nt.

24. Petitioner bears the burden of proof in this
proceedi ng by clear and convincing evidence. Ferris v.
Turlington, 510 So. 2d 292 (Fla. 1997).

25. The truth of the allegations of Count Il of the
Adm ni strative Conplaint has been conclusively established in
that Mtchell stands convicted of a m sdenmeanor, or other
crimnal charge, other than a mnor traffic violation, in
vi ol ation of Section 231.28(1)(e), Florida Statutes.

26. The truth of the allegations of Count V of the
Adm ni strative Conpl aint has al so been concl usively established
in that Mtchell was subject to a decision of guilty by a Court,

whi ch decision constitutes prinma facie proof of grounds for the

revocation of the Respondent’s certificate in accordance with
Section 231.28(2), Florida Statutes.

27. Mtchell does not dispute the fact of her crim nal
conviction. |Instead she argues that the undersigned, upon
review of the transcripts of the crimnal proceeding, should
conclude that the crimnal conviction was unwarranted and shoul d
be rejected in these proceedings.

28. There is no authority for the proposition that the
under si gned may second guess the jury's judgnent. However,

havi ng accepted Mtchell's invitation to revisit the facts and

10



circunstances as denonstrated in the crimnal and administrative
proceedi ng transcripts, the undersigned concurs that the
evidence in each of those proceedi ngs supported, by at | east

cl ear and convincing evidence, a finding that Mtchell was
guilty of knowingly and willfully violating the security of the
1997 HSCT.

29. Mtchell's violation of Section 231.28(2), Florida
Statutes, is, standing alone, nore than sufficient in and of
itself to support the revocation of Mtchell's teaching
certificate.

30. In the context of these proceedings, Counts I, II1I,
IV, and VI are subsuned within the undi sputed and di spositive
fact of Mtchell's crimnal conviction.

31. Based upon the undi sputed evidence supporting the
all egations of Counts Il and V, it is entirely appropriate to
i mpose the ultimate sanction pursuant to the authority provided
in Sections 231.262(6) and 231.28(1), Florida Statutes, the
revocation of Mtchell's teaching certificate.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that a Final Order be entered revoking

the teaching certificate of the Respondent.
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DONE AND ENTERED this 5th day of March, 2001, in

Tal | ahassee, Leon County, Florida.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 5th day of March, 2001.

COPI ES FURNI SHED

Lisa N. Pearson, Esquire
Uni ted Teachers of Dade
2929 Sout hwest Third Avenue
Coral Way

Mam, Florida 33129

Kat hl een M Richards, Executive Director
Education Practices Comm ssion

Depart ment of Education

325 West Gaines Street, Room 224-E

Tal | ahassee, Florida 32399-0400

Charles T. Wiitel ock, Esquire
Whi tel ock & Associ ates, P. A
300 Sout heast 13th Street

Fort Lauderdale, Florida 33316

Jerry W Wittier, Chief

Bur eau of Educat or Standards

Depart ment of Education

325 West Gaines Street, Suite 224-E
Tal | ahassee, Florida 32399-0400
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James A. Robi nson, General Counse
Depart ment of Educati on

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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